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1. EXECUTIVE SUMMARY 
 
1.1. Housing Property Services in partnership with Mitie deliver an extensive 

programme of works to Council Homes of circa £30m to £50m a year for 
Planned Preventative Maintenance, Capital Works & Responsive Repairs. 
These works  have to comply with the CDM Regulations 2015 which requires 
the Council as client to appoint a Principal Designer. 
 

1.2. Housing Property Services previously appointed Mitie to undertake the role of 
CDM Coordinator in accordance with the CDM Regulations 2007, for both the 
Term Partnership Contract (TPC) and Planned Preventative Maintenance 
(PPM) contracts. This appointment has now been updated to comply with the 
new CDM Regulations 2015 which requires the client to appoint a Principal 
Designer.  

 
1.3. This report seeks approval to commission Mitie Property Services Ltd as  

Principal Designer to provide CDM services across the housing projects under  
the existing TPC and PPM contracts Mitie.  

 
 
2. RECOMMENDATIONS 

 
2.1. That approval is given to appoint Mitie Property Services Ltd to act as 

Principal Designer (PD) under the provisions of the Construction (Design and 
Management) Regulations 2015 (hereafter referred to as “CDM 2015”) for the 
remainder of the Repairs & Maintenance Term Partnering Contract (TPC) until 
2023, and for the remainder of the measured Term Contract for Planned 
Preventative Maintenance (PPM), which expires November 2016. 
 

2.2. To approve the fee percentage of 0.15% for projects £10m & above and  
0.23% submitted by Mitie which, for 2016/17, equates to approximately 
£97,400 on estimated contract spend (capital and revenue) of £42,354,000.  
Total contract spend over the full term is estimated at £292m resulting in fees 
of approximately £671,600. 
 

2.3. To approve a waiver of the competition requirements contained in the 
Council’s Contract Standing Order (CSO) to carry out a tender exercise. 
 

3. REASONS FOR DECISION 
 

3.1. Mitie has been providing the service of Principal Designer for both contracts 
over the last 8 months, this appointment would maintain continuity and 
minimise disruption to service delivery, if Mitie continues to provide this 
service.  
 

3.2. A competitive rate of 0.15% for projects £10m and over and 0.23% for 
projects below that, has been negotiated with Mitie, 0.20% & 0.12% lower 
than that previously agreed with them for 2015/16. The new rates has 
provided better overall value when benchmarked against rates obtained from 
two other providers on national frameworks. Updated benchmarking showing 



that the proposed rate provided good value for money was provided by Savills 
UK Ltd, based on a mini competition they completed for another client in 
March this year (see Appendix 2). Note that the attached appendix does not 
disclose the names of the organisations as this is commercially confidential 
information that Savills could not release, but it did provide a like for like 
comparison between the rates received from tenderers against Mities rates  
on a project value band basis. 
 

3.3. The basis of the negotiated new rate is that Mitie could offer the Council a 
reduced rate as this new commission is a long term agreement to provide the 
Principal Designer role for the life of the Repairs and Maintenance Term 
Partnering Contract. 
 

3.4. Cabinet on 8th April 2013 delegated authority to the Cabinet Member for 
Housing and Executive Director of Housing to approve any necessary 
amendments to the Repairs and Maintenance Contract between the Council 
and Mitie Property Services. 
 
 

4. PROPOSAL AND ISSUES  
 

4.1. On 6th April 2015 the CDM Regulations saw the biggest change since they 
were implemented in 1994. The CDM 2015 were introduced to comply with 
EU Legislation and to help improve health & safety on construction sites. The 
changes mean a simplification of the regulations, replacing the Approved 
Code of Practice with targeted guidance, and replacing the CDM Coordinator 
Role with the “Principal Designer”. Responsibility for the management and co-
ordination of health and safety issues is placed at the heart of the design 
team, and the lead designer is the natural choice for the role of principal 
designer on building projects. 
 

4.2. The Principal Designer will be responsible for coordinating the pre-
construction phase of the project and as a result will be more integrated into 
the design and pre-contract activities. 
 

4.3. The trigger point for the appointment of a Principal Designer and Principal 
Contractor by the client is that “there is more than one contractor, or if is 
reasonably foreseeable that more than one contractor will be working on a 
project at any time” (regulation 5(1)). This means that on the majority of 
projects  a Principal Designer and Principal Contractor must be appointed by 
the client. The appointments must be in writing and if a Principal Designer or 
Principal Contractor is not appointed then the client must fulfil these roles. 
 

4.4. Where there are two separates contracts within a building or estate area  
going on at the same time, for example building works and lift contracts, each 
will have its own CDM provision including commissioning of a Principal 
Designer specifically for each contract. There is the potential for different 
arrangements to be put in place, such as using the same Principal Designer 
on a case by case basis. 
 



4.5. The core technical standards set out in the new Regulations remain 
essentially unchanged from those in CDM 2007. The main changes relate to 
the management of projects with  new and revised roles and duties for the 
client, principal designer, principal contractor, designers and contractors. The 
Principal Designer’s duties are to advise the client, take account of pre-
construction information and the principles of prevention to eliminate, reduce 
and control risks. 
 

4.6. In light of the changes brought about by the CDM 2015, Mitie was urgently 
commissioned on an interim basis to undertake the role of Principal Designer 
for all Planned & Capital Works for which Mitie is acting as Principal 
Contractor. This commission embraced all works delivered by Mitie via the 
Measured Term Contract for Planned Preventative Maintenance (PPM) and 
Repairs and Maintenance Term Partnering Contract (TPC), up until the end of 
the fiscal year –March 2015/16, at a fee of 0.35%. This was benchmarked 
against the rate submitted by two other contractors as described in 
paragraphs 1.3 & 1.6. Attached in Appendix 1 to this report are the two fee 
proposals. 
 

4.7. After negotiations with Mitie, the fee of 0.35% has now been revised as a 
result of a long term agreement to provide the Principal Designer role for the 
remainder of the Repairs and Maintenance contract at 0.15% for individaul 
projects £10m and above and 0.23% for all projects value below that. This 
revised rate is considered good value as it provides a 0.20% and 0.12% 
reduction from the original rate of 0.35%. The revised rate of 0.15% & 0.23% 
is for the remainder of the contract. 
 

4.8. Some works are being delivered by other contractors such as lift replacement 
works. For these the Principal Designer will be LBHF and not Mitie. 
 

4.9. In addition to the formal issue of the letters of appointment, LBHF Housing 
and Mitie have been working together to coordinate joint training and raising 
awareness of the changes introduced with the new CDM 2015. 
 

4.10. With the increase in client responsibility to monitor the effectiveness of the 
management of health & safety on projects, LBHF are also establishing a 
mechanism for performance review of the Principal Designer’s role. 

 
5. OPTIONS AND ANALYSIS OF OPTIONS  

 
5.1. Officers considered going out to Procurement, but this option carried 

operational risks such as mobilisation time, disruption to service delivery and 
risk of non-compliance to CDM Regulations 2015 as a result of the time it will 
take to carry out a procurement exercise. 
 

5.2. From 6 October 2015, the new CDM Regulations stipulates that the 
appointment of Principal Designer must be formalised in writing for all existing 
projects where a CDM Coordinator was previously appointed, and on new 
projects where the services of a Principal Designer is required. This 
requirement has initially been satisfied with the appointment of Mitie to act as 



Principal Designer from 6 October 2015 to 31 March 2016 on an urgent basis 
at the rate of 0.35%, which was benchmarked against the fee proposal 
submitted by two providers from recognised frameworks 

 Sweet UK Ltd (from CRCS (Haringey) framework) 

 F & G UK (from SCAPE framework) 
 

5.3. Although, Mities’s agreed fee at that time of 0.35% was not the lowest on the 
price element, it did satisfy best value overall. The following table sets out the 
rationale for commissioning Mitie as overall best value. 
 

Provider Fee 
percentage 

Is there 
mobilisation 
time? 

Is there 
disruption 
to service 
delivery? 

Experience 
& 
Knowledge 
verified 

Risk of 
non-
compliance 
to CDM 
Regulation 

Sweets 
UK Ltd 

0.25% Yes Yes Yes Yes 

F & G UK 0.29% Yes Yes Yes Yes 

Mitie 0.35% No No Yes No 

 
5.4. The fee now submitted by Mitie to carry out the role of Principal Designer is 

0.23% is considered competitive and will provide a reduced fee for the 
Council. This has been benchmarked against fees for the CDM role in both 
the SCAPE Framework and CRCS (Haringey) Framework and more recently 
from a mini competition exercise carried out by Savills for a London Borough. 
 

5.5. Below is a table detailing the savings that could be achieved over the life of 
the contract against the rate submitted by the two providers mentioned in 
paragraph 5.3. Also attached as Appendix 2 to this report is details of the 
more recent benchmarking exercise carried out by Savills in March this year. 
 

Indicative project 
value 

Providers PD Spend till 
2023 

Savings 

£292,000,000 Sweet UK £730,000 £58,400 

F & G £846,800 £175,200 

Mitie £671,600  

 
5.6. The recommended option is to appoint Mitie via the TPC contract after 

comparing price proposals from two other contractors with the price submitted 
by Mitie and after comparing this with the more recent Savills benchmarking, 
providing an overall best value at the rate of 0.23% with no mobilisation time, 
no disruption to service delivery and the risk of non-compliance to CDM 2015 
is completely non-existent. To use an already existing contract to deliver this 
service will minimise or eliminate any risk mentioned above. 
 

5.7. The proposal is to appoint Mitie as   the Principal Designer  for the (Repairs & 
Maintenance (RM) contract up until the end of the contract period in 2023. A  
more recenttender exercise carried out by Savills, for similar services was 
used as a benchmark to ensure appointing Mitie gives the Council value for 
money.  As a result Mitie have agreed to 0.15% for all project (single work 



order) £10m and over and 0.23% for all other project below on a project by 
project basis.  
 
 

6. CONSULTATION 
 

6.1. There is no consultation requirement as consultation with residents and 
leaseholders have already been carried out via both the Repairs and 
Maintenance and Planned & Preventative Maintenance contract with Mitie. 
 

7. EQUALITY IMPLICATIONS 
 

7.1. There are no equality implications highlighted. Should any issue or need arise 
during project delivery, officers will ensure that any such issues or needs are 
taken into account.  
 

8. LEGAL IMPLICATIONS 
 

8.1. There are six situations or safe harbours set out in Regulations 72 of the 
Public Contracts Regulations 2015 (the Regulations) in which contracts may 
be modified without a new procurement procedure. If the modification does 
not fall within one of the 6 safe harbours, a procurement exercise is required. 
 

8.2. It is understood that officers are of the view that the proposed modification 
can be justified under Regulations 72(1)(©), which concerns modifications 
brought about by circumstances which a diligent contracting authority could 
not have foreseen. The conditions under this safe harbour are as follows: i. 
the need for modification has been brought about by circumstances which a 
diligent contracting authority could not have foreseen; ii. The modification 
does not alter the overall nature of the contract; and iii. Any increase in price 
does not exceed 50% of the value of the original contract. The Council’s 
justification for relying on this safe harbour is set out in the body of the report. 
This safe harbour is likely to be strictly construed so the Council should 
ensure that it has a robust audit trail in the event that it is challenged.  
 

8.3. Implications verified/completed by: (Kar-Yee Chan, Solicitor, 0208 753 2772) 
 

9. FINANCIAL IMPLICATIONS 
 

9.1. The cost arising from the appointment of Mitie will total 0.23% of applicable 
project costs estimated at £292m to March 2024. 
 

9.2.  No budget currently exists for the provision of this service and the reduction 
in costs that arise as a result of the fall in the fee percentage represents cost 
avoidance as opposed to budget savings. 
 

9.3. The cost avoidance that results from the selection of Mitie as opposed to the 
next best competitor from an approved framework is £58k, and is £350k when 
compared with the fee percentage originally agreed with Mitie. 

 



9.4. These costs are statutory and so cannot be avoided.  They will need to be 
met by Housing Revenue Account resources with a corresponding 
expenditure offset elsewhere within the HRA. 

 
9.5. Implications completed by: Paul Gulley, Head of Financial Investment & 

Strategy, 020 8753 4729. 
 

10. IMPLICATIONS FOR BUSINESS 
None 

 
11. OTHER IMPLICATION PARAGRAPHS 

 
11.1. The appointment of Mitie as Principle Designer under the CDM 2015 has 

implications in terms of procurement law.  The Public Contracts Regulations 
2015 provides, in regulations 72(1) – (9), a number of scenarios that permit 
modifications to existing contractual arrangements.  Having considered the 
provisions of these Regulations the most appropriate are covered under sub-
paragraph 72(1)(c) that states 

“Contracts and framework agreements may be modified without a new 
procurement procedure with this Part [Regulations] in any of the 
following cases:-” 
72(1)(c) – where all of the following conditions are fulfilled: 
(i)  the need for modification has been brought about by circumstance 
which a diligent contracting authority could not have foreseen: 
(ii)  the modification does not alter the overall nature of the contract: 
(iii)  any increase in price does not exceed 50% of the value of the 
original contract or framework agreement.  

 
11.2. As a result of the above provisions, the TPC Repairs and Maintenance 

contract with Mitie as a Design and Build arrangement satisfies the above 
requirements in the following ways: 

 LBHF did not foresee that there would be a change in the CDM 
legislation, which came into force in October 2015 and required all 
clients to appoint a Principal Designer 

 The modification does not alter the overall nature of the contract and 

 The cost increase will not exceed 50% of the contract sum. In this case 
an indicative sum of £671,600 for the life of the contract is estimated, 
profiled as follows; 

 
 

- £97,414 in 2016/17 
- £73,924 in 2017/18 
- £74,095 in 2018/19 
- £81,052 in 2019/20 
- £85,790 in 2020/21 
- £87,285 in 2021/22 
- £85,445 in 2022/23 
- £86,595 in 2023/24. 

 



11.3. Consequently, it would seem that the requirements set out in 72(1)(c) will be 
applicable to the recommendations contained in this report Where all the 
above requirements are fully satisfied, there is no need for a contracting 
authority to go out to procurement for such services, goods or works. 
 

11.4. Implications completed by: Henrietta Jacobs, Procurement Manager – 
telephone 020 8753 3729 and verified by Alan Parry, Interim Head of 
Procurement (Job-share) telephone 020 8753 2581 
  

 
 
12. BACKGROUND PAPERS USED IN PREPARING THIS REPORT 

None 
 

LIST OF APPENDICES:  
1 (Fee proposals) – October 2015 
2 Mini competition benchmark exercise – March 2016 


